NOTICE: This information is for educational/informational purposes
only. The information provided should be used only after endorsement by
your own Legal Counsel. Louisiana Ambulance Alliance/Curry Landry
makes no warranties express or implied in offering this information. This
is in no way meant to serve as legal or professional advice. Viewing this
language and/or using information from it does not create any type of
professional relationship with Louisiana Ambulance Alliance/Curry
Landry. There is no warranty or guarantee that using this language will
be in compliance with state or federal law. Louisiana Ambulance
Alliance/Curry Landry is not responsible for any reliance on this
language.







The ETS was officially filed in the Office of the Federal Register
on June 17, 2021, and it became effective when it was
published on June 21, 2021.
EMS providers are directly impacted by it.
OSHA ETS Resource Page:
https://www.osha.gov/coronavirus/ets



COVID-19 Plan – written format if more than 10 employees.



Appoint a Workplace Safety Coordinator



Perform a Workplace Specific Assessment



Seek input for employees when formulating a COVID-19 Plan
and performing an assessment



Limit and monitor points of entry to settings where direct
patient contact is provided.

Note: Screen basically everyone entering your building for
COVID-19 symptoms, from employees to visitors.





Develop and implement policies and procedures to adhere to
Standard and Transmission-Based Precautions in accordance
with CDC guidelines.
Personal Protective Equipment
Provide and ensure employees wear facemasks when
indoors and when occupying a vehicle with other people
for work purpose.



Physical Distancing



Physical barriers if employees cannot be separated by 6 feet.



Clean and disinfect in accordance with CDC guidance.





Policy for prompt notification when employee is positive or
experiencing COVID-19 like symptoms
Inform other employees with 24 hours of a workplace COVID-19
positive





Provide reasonable time and paid leave for vaccinations and
vaccine side effects
Covered employees who have coronavirus or who may be
contagious must work remotely or otherwise be separated
from other workers if possible or be given paid time off up to
$1400 per week for first 2 weeks, after which 2/3 pay up to
$200 per day. For most businesses with fewer than 500
employees, tax credits in the American Rescue Plan may be
reimbursed through these provisions.



Provide Training to Employees – need to be informed of policies and
situations which cause COVID-19 transmission in the workplace.



Anti-Retaliation against employees.



Meet requirements of the ETS with no cost to employees.

Recordkeeping
1.
COVID-19 log (if more than 10 employees) of all employee instances
2.
Report to OSHA within 8 hours of work-related COVID-19 fatality
3.
Report to OSHA within 24 hours of work related COVID-19 in patient
hospitalization.






The proposed rule defines a contract or contract-like instrument as
an agreement between two or more parties creating obligations
that are enforceable or otherwise recognizable at law. This
definition includes, but is not limited to, a mutually binding legal
relationship obligating one party to furnish services (including
construction) and another party to pay for them.
The term contract includes all contracts and any subcontracts of
any tier thereunder, whether negotiated or advertised, including
any procurement actions, lease agreements, cooperative
agreements, provider agreements, intergovernmental service
agreements, service agreements, licenses, permits, or any other
type of agreement, regardless of nomenclature, type, or particular
form, and whether entered into verbally or in writing.







Covered contract – means any contract or contract-like instrument
that includes the clause described in Section 2(a) of the order.
Covered contractor – means a prime contractor or subcontractor at
any tier who is party to a covered contract.
Covered contractor workplace – means a location controlled by a
covered contractor at which any employee of a covered contractor
working on or in connection with a covered contract is likely to be
present during the period of performance for a covered contract. A
covered contractor workplace does not include a covered
contractor employee’s residence.



Fully vaccinated – People are considered fully vaccinated for
COVID-19 two weeks after they have received the second
dose in a two-dose series, or two weeks after they have
received a single-dose vaccine. There is currently no postvaccination time limit on fully vaccinated status; should such
a limit be determined by the Centers for Disease Control and
Prevention, that limit will be considered by the Task Force and
OMB for possible updating of this Guidance.





Requires the vaccination of covered contractor employees,
except in limited circumstances where an employee is legally
entitled to an accommodation.
Covered contractor employees must be fully vaccinated no
later than December 8, 2021. After that date, all covered
contractor employees must be fully vaccinated by the first day
of the period of performance on a newly awarded covered
contract, and by the first day of the period of performance on
an exercised option or extended or renewed contract when
the clause has been incorporated into the covered contract.



A covered contractor may be required to provide an
accommodation to covered contractor employees who
communicate to the covered contractor that they are not
vaccinated against COVID-19 because of a disability (which
would include medical conditions) or because of a sincerely
held religious belief, practice, or observance. A covered
contractor should review and consider what, if any,
accommodation it must offer.



Covered contractors must ensure that all individuals,
including covered contractor employees and visitors, comply
with published CDC guidance for masking and physical
distancing at a covered contractor workplace, as discussed
further in this Guidance.





In areas of high or substantial community transmission, fully
vaccinated people must wear a mask in indoor settings,
except for limited exceptions discussed in this Guidance. In
areas of low or moderate community transmission, fully
vaccinated people do not need to wear a mask. Fully
vaccinated individuals do not need to physically distance
regardless of the level of transmission in the area.
Individuals who are not fully vaccinated must wear a mask
indoors and in certain outdoor settings (see below) regardless
of the level of community transmission in the area.



To the extent practicable, individuals who are not fully
vaccinated should maintain a distance of at least six feet from
others at all times, including in offices, conference rooms, and
all other communal and workspaces.



A covered contractor may be required to provide an
accommodation to covered contractor employees who
communicate to the covered contractor that they cannot wear
a mask because of a disability (which would include medical
conditions) or because of a sincerely held religious belief,
practice, or observance. A covered contractor should review
and consider what, if any, accommodation it must offer.





Covered contractors shall designate a person or persons to
coordinate implementation of and compliance with this
Guidance and the workplace safety protocols detailed herein
at covered contractor workplaces.
This individual must ensure that information on required
COVID-19 workplace safety protocols is provided to covered
contractor employees and all other individuals likely to be
present at a covered contractor workplace.

Policies and Procedures for determining employee's vaccination
status.
Have requisite proof of vaccination status and keep it
confidential.





Federal contracts must contain certain language before the
requirements of this rule take effect on a contractor or
subcontractor.
The language must specify that the contractor or
subcontractor shall, for the duration of the contract, comply
with all guidance for contractor or subcontractor workplace
locations published by the Safer Federal Workforce Task Force
(Task Force Guidance or Guidance)







Section 6 of the order lays out a phase-in of the requirements
for covered contracts as follows:
Contracts awarded prior to October 15 where performance is
ongoing – the requirements must be incorporated at the point
at which an option is exercised or an extension is made.
New contracts – the requirements must be incorporated into
contracts awarded on or after November 14.





Published on November 5, 2021.
In particular, OSHA intends to preempt any State or local
requirements that ban or limit an employer from requiring
vaccination, face covering, or testing.

OSHA Vaccination and Testing ETS Resource Page:
https://www.osha.gov/coronavirus/ets2




The ETS generally applies to employers in all workplaces that
are under OSHA’s authority and jurisdiction, including
industries as diverse as manufacturing, retail, delivery
services, warehouses, meatpacking, agriculture, construction,
logging, maritime, and healthcare. Within these industries, all
employers that have a total of at least 100 employees or more
corporate-wide, at any time the ETS is in effect, are covered.







Federal Contractors who fall under the Federal Contractor
vaccine provisions.
Healthcare providers who are subject to the OSHA
Healthcare/COVID-19 ETS.
Additionally, the ETS does not apply to employees who do not
report to a workplace where other individuals such as
coworkers or customers are present, employees while they are
working from home, or employees who work exclusively
outdoors.







30 days after publication – all requirements other than testing
60 days after publication – testing for employees who have not
received all doses required for a primary vaccination. (January 2,
2022)
If an employee completes the entire primary vaccination series
within 60 days following publication in the Federal Register (i.e., by
January 4, 2022), that employee does not have to be tested under
paragraph (g), even if the employee has not yet completed the
two-week waiting period that is required to meet the definition of
fully vaccinated in paragraph (c).





Covered employers must develop, implement, and enforce a
mandatory COVID-19 vaccination policy. However, the policy
can allow for those not fully vaccinated to elect to undergo
weekly COVID-19 testing and wear a face covering at the
workplace.
Employers must have a policy in place to determine the
vaccination status of employees and obtain proof of
vaccination status.





The Vaccination ETS requires employers to support
vaccination by providing paid time to get vaccinated and
recover from vaccination.
Testing -- The ETS requires employers to ensure that each
employee who is not fully vaccinated is tested for COVID-19
at least weekly (if in the workplace at least once a week) or
within 7 days before returning to work (if away from the
workplace for a week or longer). The ETS does not require
employers to pay for any costs associated with testing.

The ETS requires employers to:
(1)require employees to promptly provide notice when they
receive a positive COVID19 test or are diagnosed with COVID19;
(2) immediately remove any employee from the workplace,
regardless of vaccination status, who received a positive
COVID-19 test or is diagnosed with COVID-19 by a licensed
healthcare provider;
(3) keep removed employees out of the workplace until they
meet criteria for returning to work.


The ETS requires employers to provide employees the
following :
(1) information about the requirements of the ETS and
workplace policies and procedures established to implement
the ETS;
(2) the CDC document “Key Things to Know About COVID-19
Vaccines”;
(3) information about protections against retaliation and
discrimination; and
(4) information about laws that provide for criminal penalties
for knowingly supplying false statements or documentation.




The ETS requires employers to report work-related COVID-19
fatalities to OSHA within 8 hours of learning about them, and
work-related COVID-19 in-patient hospitalizations within 24
hours of the employer learning about the hospitalization.



A federal appeals court in New Orleans has halted the Biden
administration’s vaccine or testing requirement for private
businesses, delivering another political setback to one of the White
House’s signature public health policies.







Applies to certain facilities which have Conditions of
Participation/Conditions for Coverage agreements with CMS.
EMS is not directly listed in the rule.
The provisions of this require applicable providers and
suppliers to develop and implement policies and procedures
under which all staff are vaccinated for COVID–19.



Individuals who provide any care, treatment, or other services
for the facility and/or its patients.

This includes
1) Employees
2) Licensed practitioners
3) Student, volunteers, and trainees
4) Individuals who provide care, treatment, or other services
for the facility and/or its patients under contract or
arrangement.










With the staff definition including “individuals who provide care,
treatment, or other services for the facility and or its patients under
contract or arrangement,” likely encompasses EMS providers who have
contracts with facilities to provide transportation services.
Out of an abundance of caution, it is likely that facilities will use the staff
definition to broadly enforce the requirements under the rule.
The other issue that will likely materialize is that hospitals will likely have
to place vaccine requirements on students who are performing clinicals
within the facility.
Keep in mind that facilities can place these requirements on any entity or
individual.





Telehealth worker who work outside of the facility who do not
have direct contract with patients or other staff.
Staff who provide support services for the facility that are
performed exclusively outside of the facility setting and who
do not have contact with patient or other staff.





A policy and process for ensuring that all staff specified are
fully vaccinated for COVID– 19, except for those staff who
have been granted exemptions.
A process for ensuring the implementation of additional
precautions, intended to mitigate the transmission and spread
of COVID–19, for all staff who are not fully vaccinated for
COVID–19







A policy and process for tracking and securely documenting
the COVID-19 vaccination status for all staff specified under
the rule.
Must have roster of all staff/employees and their vaccination
statuses
A policy and process for which a staff members may request
an exemption. Must keep a log of exemptions requested and
received.





Staff are considered fully vaccinated if it has been 2 weeks or
more since they completed a primary vaccination series for
COVID–19. The completion of a primary vaccination series for
COVID–19 is defined here as the administration of a singledose vaccine, or the administration of all required doses of a
multi-dose vaccine.
Would need to be fully vaccinated by January 4, 2022.





As of today, 10 rural states have filed suit against the federal
government to set aside the vaccination mandate proposed in
the rule and to enjoin the defendants from imposing vaccine
mandates.
Additionally, 13 states have filed suit against the federal
government in Louisiana.

Title I of the Americans with Disabilities Act of 1990 (the
"ADA") requires an employer to provide reasonable
accommodation to qualified individuals with disabilities who
are employees or applicants for employment, unless to do so
would cause undue hardship.
A modification or adjustment is "reasonable" if it "seems
reasonable on its face, i.e., ordinarily or in the run of
cases;" this means it is "reasonable" if it appears to be "feasible"
or "plausible.“ An accommodation also must be effective in
meeting the needs of the individual.





Undue hardship" means significant difficulty or expense and
focuses on the resources and circumstances of the particular
employer in relationship to the cost or difficulty of providing a
specific accommodation.
Undue hardship refers not only to financial difficulty, but to
reasonable accommodations that are unduly extensive,
substantial, or disruptive, or those that would fundamentally
alter the nature or operation of the business. An employer
must assess on a case-by-case basis whether a particular
reasonable accommodation would cause undue hardship.





Employers are required to accommodate religious beliefs,
practices and observances if the beliefs are sincerely held, and
the reasonable accommodation poses no undue hardship on
the employer.
Religion is defined as all aspects of religious observance and
practice as well as belief.







An employer can refuse to provide a reasonable accommodation if it
would pose an undue hardship.
“Undue hardship” for purposes of Title VII is defined as imposing “more
than a de minimis cost” on the operation of the employer’s business.
Costs to be considered include not only direct monetary costs but also
the burden on the conduct of the employer’s business. For example,
courts have found undue hardship where the accommodation diminishes
efficiency in other jobs, infringes on other employees’ job rights or
benefits, impairs workplace safety, or causes coworkers to carry the
accommodated employee’s share of potentially hazardous or
burdensome work.







Providers should have a process and procedure in place in
order to make decisions on accommodations and exemption
requests.
All the requests should be reviewed and analyzed on a caseby-case basis.
Logs should be kept of all requests and all decisions
rendered.

Federal Contractor Considerations
 Do you have a contract with the federal government to provide
services?
OSHA Considerations
 Are you a public/governmental provider or a private provider?
 Do I have to follow the OSHA Healthcare ETS?
 Do I have 100 or more employees?
CMS Considerations
 Am I specifically listed in the rule?
 Will my service and employees be considered staff of a facility?

